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Chapter 13

Austria

Weber & Co.

1 Arbitration Agreements

1.1 What, if any, are the legal requirements of an

arbitration agreement under the laws of your jurisdiction?

Pursuant to {581(1) Austrian Code of Civil Procedure (“ACCP”),
an arbitration agreement requires at least the exact designation
of the parties to the arbitration agreement, the specific legal
relationship to which the arbitration agreement pertains and
the parties’ unambiguous consent to have all or certain disputes
which have arisen or which may arise between them in respect of
a defined legal relationship, whether contractual or not, resolved
by arbitration. The arbitration agreement may be concluded as
a separate agreement or a clause within a contract. The subject
matter has to be arbitrable.

The formal requirements are addressed in §583(1) ACCP,
according to which an arbitration agreement must be in writing
and contained either in a written document signed by the parties
or in letters, telefax, emails or other forms of communication
exchanged between the parties which preserve evidence of
the agreement. An arbitration agreement may also be part of
general terms and conditions, provided that the contract refer-
ring to these terms is validly executed. It is not necessary to
attach the general terms and conditions to the main contract.

Special provisions apply to arbitration agreements with
consumers. Pursuant to §617(1) and (2) ACCP, arbitration agree-
ments between an entrepreneur and a consumer may only be
validly concluded for disputes that have already arisen. Further,
the arbitration agreement must be contained in a document which
is personally signed by the consumer and does not contain any
agreements other than those relating to the arbitral proceedings.
The latter also applies to arbitral proceedings in labour law matters.

1.2 What other elements ought to be incorporated in an

arbitration agreement?

Elements that are advisable to be incorporated in an arbitra-
tion agreement are the determination of the place of arbitration,
the language of the proceedings, the number of arbitrators, the
manner of their appointment, the applicable arbitration rules
and the substantive law applicable to the dispute and the arbi-
tration agreement.

1.3 What has been the approach of the national courts

to the enforcement of arbitration agreements?

In general, Austrian courts have a positive approach towards
arbitration agreements. Austrian courts apply interpretations
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that uphold the validity of arbitration agreements, provided that
the formal and minimum content requirements have been met.

The pendency of arbitral proceedings bars the commence-
ment of parallel court proceedings. The pendency of an action
before an arbitral tribunal results in the inadmissibility of subse-
quent proceedings concerning the same dispute (“/is pendens”).
If court proceedings are commenced in a dispute that is subject
to an arbitration agreement, the courts must dismiss the claim
if it relates to a matter which is subject to an arbitration agree-
ment, unless the respondent enters into the merits of the dispute
without raising objections to this effect or the court establishes
that the arbitration agreement is invalid or unenforceable.

2 Governing Legislation

2.1 What legislation governs the enforcement of

arbitration proceedings in your jurisdiction?

In Austria, arbitration proceedings are governed by §§577 to 618
ACCP. The legislation is based on the United Nations Commission
on International Trade Law (“UNCITRAL”) Model Law.

2.2 Does the same arbitration law govern both
domestic and international arbitration proceedings? If
not, how do they differ?

The same provisions apply to domestic and international arbi-
tration proceedings.

2.3 Is the law governing international arbitration based

on the UNCITRAL Model Law? Are there significant
differences between the two?

Austrian arbitration law conforms with the UNCITRAL Model
Law to a large extent. The most significant difference is that,
pursuant to §611(2) 5 ACCP, an award may only be set aside
if the arbitral procedure was not in accordance with Austrian
public policy (procedural ordre public). The accordance of the arbi-
tral procedure with the agreement of the parties, as required by
Article 34(2)(a)(iv), second case of the UNCITRAL Model Law,
is not required under Austrian law.

2.4 To what extent are there mandatory rules governing
international arbitration proceedings sited in your
jurisdiction?

The ACCP contains only a few mandatory provisions, e.g. the
principle of equal treatment, the parties’ rights to representation
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and to be heard, the rules on objective arbitrability, the option of
applying to state courts for interim measures, the possibility of
challenging an arbitrator before national courts and the provi-
sions on actions for setting aside an award.

3 Jurisdiction

3.1 Are there any subject matters that may not be
referred to arbitration under the governing law of your

jurisdiction? What is the general approach used in
determining whether or not a dispute is “arbitrable”?

Any claim involving an economic interest may be arbitrable. A
dispute relating to a non-proprietary claim is arbitrable if the
parties could enter into a settlement on the subject-matter in
dispute. Claims in family law, tenancy law, condominiums law,
limited profit housing law and matters concerning social secu-
rity are not arbitrable.

3.2 Is an arbitral tribunal permitted to rule on the
question of its own jurisdiction?

Pursuant to §592(1) ACCP, the arbitral tribunal is permitted to
rule on its own jurisdiction in the final award or in a separate
award (doctrine of competence-competence).

3.3 What is the approach of the national courts in
your jurisdiction towards a party who commences
court proceedings in apparent breach of an arbitration
agreement?

The court has to dismiss a claim if it relates to a matter which is
subject to an arbitration agreement, unless the respondent makes
submissions on the merits of the dispute or orally pleads before the
court without raising objections to this effect or the court estab-
lishes that the arbitration agreement is invalid or unenforceable.

3.4 Under what circumstances can a national court
address the issue of the jurisdiction and competence of

an arbitral tribunal? What is the standard of review in
respect of a tribunal’s decision as to its own jurisdiction?

An arbitral tribunal’s decision on jurisdiction may be challenged
and, thus, can be subject to national court review. The chal-
lenge of an award on jurisdiction does not prevent an arbitral
tribunal from continuing arbitral proceedings or from rendering
a final award.

Further, a national court may notify the parties before the
start of hearings of its view that the case is subject to arbitration,
and dismiss the action in linzine litis.

3.5 Under what, if any, circumstances does the
national law of your jurisdiction allow an arbitral tribunal

to assume jurisdiction over individuals or entities which
are not themselves party to an agreement to arbitrate?

The extension of an arbitration agreement’s scope to third parties
is viewed conservatively by the Austrian courts, as well as by legal
writers. There are no express provisions on the extension of an
arbitration agreement’s scope to non-signatories. In general, only
the parties to the arbitration agreement are bound by that agree-
ment. As a consequence, concepts such as “groups of company

2 G,

doctrine”, “piercing of the corporate veil” or representation and
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agency generally do not apply. However, the Austrian Supreme
Court consistently rules that legal successors, as well as third-
party beneficiaries, are also bound by an arbitration agreement.

3.6 What laws or rules prescribe limitation periods for
the commencement of arbitrations in your jurisdiction
and what is the typical length of such periods? Do the

national courts of your jurisdiction consider such rules
procedural or substantive, i.e., what choice of law rules
govern the application of limitation periods?

Austrian laws or rules do not prescribe any limitation periods for
the commencement of arbitration. Pursuant to §584(4) ACCP,
when an arbitral tribunal or a court denies its jurisdiction over
a dispute, or where an arbitral award is set aside due to the arbi-
tral tribunal’s lack of jurisdiction, the proceedings are consid-
ered to be properly continued (“gehirig fortgeserzr”) if the claimant
immediately files its claims with the competent court or arbitral
tribunal. This ensures continuous suspension of the limitation
period under Austrian law.

Limitation periods are governed by the applicable substantive
law in Austria. The typical length of such limitation periods is
cither three or 30 years, depending on the nature of the claim.

3.7 What is the effect in your jurisdiction of pending

insolvency proceedings affecting one or more of the
parties to ongoing arbitration proceedings?

Pursuant to the Austrian Insolvency Act, all pending proceed-
ings in which the debtor is either a claimant or respondent
are interrupted by virtue of the commencement of insolvency
proceedings. This rule also applies to arbitration proceedings
which have their seat in Austria.

4 Choice of Law Rules

4.1 How is the law applicable to the substance of a

dispute determined?

The law applicable to the substance of a dispute shall be deter-
mined by the parties. Pursuant to §603 ACCP, the arbitral
tribunal has to decide the dispute in accordance with the provi-
sions of law as chosen by the parties. Unless the parties have
explicitly agreed otherwise, an agreement on the law of a given
state shall be construed as directly referring to the substantive law
of that state and not to its conflict rules. Only in the absence of
any designation by the parties does the arbitral tribunal have full
discretion to determine the law which it considers to be appro-
priate, without having to resort to specific conflict-of-laws rules.

4.2 In what circumstances will mandatory laws (of

the seat or of another jurisdiction) prevail over the law
chosen by the parties?

The parties’ autonomy to determine the applicable law is limited
by mandatory laws; for example, if so required by the principle
of the protection of the weaker party, such as in consumer law
or employment law. The Austrian public policy (ordre public) also
prevails over the law chosen by the parties.

4.3 What choice of law rules govern the formation,

validity, and legality of arbitration agreements?

In view of recognition and enforcement, Article V(1)(a) of the
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New York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards (“NYC”) applies, providing for the
application of the law chosen by the parties or, lacking such
agreement, the law of the country where the award was made.
Austrian arbitration law does not explicitly regulate this matter.
Lacking agreement between the parties, the laws of the place of
arbitration shall be applied.

5 Selection of Arbitral Tribunal

5.1 Are there any limits to the parties’ autonomy to

select arbitrators?

The parties” autonomy to select arbitrators is limited to the extent
that an arbitrator may be challenged if there are circumstances
that give rise to justified doubts as to his impartiality or inde-
pendence or if he or she lacks qualifications agreed upon by the
parties. An arbitral tribunal which has its seat in Austria must
be composed of an uneven number of arbitrators ({586 ACCP).

5.2 If the parties’ chosen method for selecting

arbitrators fails, is there a default procedure?

§587 ACCP provides for a default procedure if the parties’
chosen method for selecting arbitrators fails or does not exist
at all. If the parties agreed upon arbitration proceedings with
a sole arbitrator and if the parties fail to agree on the arbitrator
within four weeks of receipt of a request to do so from the other
party, the arbitrator shall be appointed by the court upon appli-
cation by a party. If no nomination procedure was agreed upon
for a three-arbitrator tribunal, each party shall appoint one arbi-
trator, and thereafter the two appointed arbitrators shall appoint
a third arbitrator as chairman. If more than three atbitra-
tors have been provided for, each party shall appoint the same
number of arbitrators and the arbitrators thus appointed shall
appoint a further arbitrator as chairman.

Any party may apply to a court in order to substitute an
appointment of an arbitrator if the party-agreed appointment
procedure has failed, i.e. one party does not act in accordance
with the agreed procedure, or the parties are unable to reach an
agreement as to the joint appointment of an arbitrator, or a third
party does not fulfil its role in the appointment of an arbitrator.

Austrian arbitration law provides for a mandatory subsid-
iary catch-all provision in §587(6) ACCP, which covers all cases
not expressly mentioned in the law, in which a party does not
appoint an arbitrator within four weeks after receipt of a written
request to do so, and in which any agreed substitute proce-
dure does not lead to the appointment of an arbitrator within a
reasonable period of time.

5.3 Can a court intervene in the selection of

arbitrators? If so, how?

The court may only intervene in the selection of arbitrators upon
application by a party to the arbitration agreement. §587(3)
ACCP provides for a party’s right to request a court to appoint
the missing arbitrator(s) if the party-agreed appointment proce-
dure has failed.

Pursuant to §589(3) ACCP, the courts may also be requested
by a party to decide on the challenge of arbitrators if a challenge
under a party-agreed procedure or under the procedure set forth
in §589(2) ACCP is not successful. This competence is mandatory
and applies as an additional instance of review even in cases where
an arbitral institution decides on challenges raised by the parties.
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5.4 What are the requirements (if any) imposed by
law or issued by arbitration institutions within your
jurisdiction as to arbitrator independence, neutrality
and/or impartiality and for disclosure of potential
conflicts of interest for arbitrators?

Pursuant to {588 ACCP, an arbitrator must disclose any circum-
stances which could raise doubts as to his or her impartiality
and/or independence, or which are in conflict with the agtee-
ment of the parties at any stage of the arbitral proceedings.
Independence is defined by the absence of close financial or
other ties between the arbitrator and the parties. Impartiality is
closely related to independence, but refers to the arbitrator’s atti-
tude. However, an arbitrator may be successfully challenged if
there is objectively justified doubt as to his or her impartiality or
independence. The Austrian Supreme Court in its case law also
takes into account the International Bar Association (“IBA”)
Guidelines on Conflict of Interest in International Arbitration
when assessing the challenge of an arbitrator, even if the IBA
Guidelines do not have any normative character of a law.

6 Procedural Rules

6.1 Are there laws or rules governing the procedure
of arbitration in your jurisdiction? If so, do those laws
or rules apply to all arbitral proceedings sited in your
jurisdiction?

The procedure of arbitration in Austria is governed by §§577 ¢
seq. ACCP. These provisions apply to all arbitral proceedings
that have their seat in Austria. Subject to mandatory require-
ments, the parties are free to derogate from most of the proce-
dural rules.

6.2 In arbitration proceedings conducted in your
jurisdiction, are there any particular procedural steps
that are required by law?

There are no particular procedural steps required by the ACCP.
Arbitration proceedings must meet fundamental procedural
rights such as fair and equal treatment, proper representation and
the right to be heard. The respondent’s right to submit a memo-
randum in reply is considered as a mandatory procedural step.
Unless otherwise agreed by the parties, the arbitral tribunal
shall decide on whether to hold oral hearings or to conduct the
proceedings in writing. Upon a party’s request, the arbitral
tribunal shall hold oral hearings at an appropriate stage of the
proceedings, unless the parties have agreed that no oral hearings
shall be held. In any case, pursuant to §599(2) ACCP, the arbitral
tribunal has to notify the parties in a timely manner of any hear-
ings or any meetings for taking evidence. The latter is mandatory.

6.3 Are there any particular rules that govern the
conduct of counsel from your jurisdiction in arbitral
proceedings sited in your jurisdiction? If so: (i) do those
same rules also govern the conduct of counsel from

your jurisdiction in arbitral proceedings sited elsewhere;
and (ii) do those same rules also govern the conduct of
counsel from countries other than your jurisdiction in
arbitral proceedings sited in your jurisdiction?

There are no specific rules that govern the conduct of counsel
from Austria in arbitral proceedings that have their seat in
Austria. However, Austrian counsel admitted to the Austrian Bar
are bound by the Austrian Attorney’s Act (Rechtsanwaltsordnung)
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which sets forth the core principles for the exercise of the profes-
sion of a lawyer, such as the obligation to confidentiality and
integrity towards the client, the prohibition of dual representa-
tion, etc. Further, Austrian counsel shall refrain from creating
an appearance to influence witnesses and are not entitled to agree
on fee arrangements containing a guota /itis, i.e. contingency fees.

6.4 What powers and duties does the national law of

your jurisdiction impose upon arbitrators?

The main obligation of the arbitrators is to conduct the arbi-
tral procedure in accordance with the parties’ agreement and
the principles of a fair trial, including the duty of neutrality.
Upon a plea, the arbitrators may decide on their own jurisdic-
tion. During the proceedings, the arbitrators have the power
to decide on the admissibility of evidence, to take such evidence
and to determine its relevance, materiality and weight unrestrict-
edly. The arbitrators thus have wide discretion on the conduct
of the proceedings. Finally, arbitrators have the right to render
interim or protective measures upon either party’s request.

The most significant duties of the arbitrators are to conduct the
arbitral procedure efficiently and to be cost-effective in accord-
ance with the parties’ agreement and ultimately render an award
with final and binding effect. Arbitrators must promptly disclose
any circumstances likely to raise doubts as to his or her impar-
tiality or independence at any stage of the arbitration proceedings.

The main powers bestowed upon the arbitrators are the
rendering of arbitral awards with final and binding effect,
including a decision on the tribunal’s own jurisdiction, as well
as the discretion to conduct the proceedings in all questions
not regulated by the law or by virtue of the parties’ agreement.
Arbitrators have the power to render interim measures, although
they lack coercive powers. As such, arbitrators cannot compel
witnesses or parties to produce particular documents, to give
testimony or even to appear at an oral hearing. Further, arbi-
trators cannot administer oaths, requiring them to request state
court assistance in case an examination under oath is required.

6.5 Are there rules restricting the appearance of
lawyers from other jurisdictions in legal matters in your

jurisdiction and, if so, is it clear that such restrictions
do not apply to arbitration proceedings sited in your
jurisdiction?

In Austria, the appearance of lawyers, including lawyers from
other jurisdictions, in legal matters is strictly regulated. The rules
of representation applicable to national court proceedings do not
apply to arbitration proceedings sited in Austria and representa-
tion in arbitration proceedings is, unlike national court proceed-
ings, not reserved to lawyers.

6.6 To what extent are there laws or rules in your

jurisdiction providing for arbitrator immunity?

Austrian law does not provide for arbitrator immunity. Pursuant
to §594 ACCP, arbitrators are liable for any damage caused by
their culpable refusal or delay in fulfilling the duty assumed by
acceptance of the appointment, e.g. if they do not render the
arbitral award in a timely manner or unjustifiably resign from
their function. For any liability going beyond the ambit of {594
ACCP, the Austrian Supreme Court has repeatedly held that any
such liability requires a successful challenge of the arbitral award
in order to even be considered.
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6.7 Do the national courts have jurisdiction to deal with

procedural issues arising during an arbitration?

National courts may only deal with procedural issues arising
during arbitration proceedings if so provided for in §§577 e
seq. ACCP, e.g. the appointment or challenge of arbitrators.
Arbitrators or any party with the approval of the arbitrators
may request national courts to perform judicial acts for which
the arbitrators do not have authority, including the request to
a foreign court or other authority to carry out such acts, e.g.
assisting in the taking of evidence. In addition to the arbitrators’
power to issue interim measures, national courts remain compe-
tent to grant interim measures of protection even though the
parties have entered into an arbitration agreement.

7 Preliminary Relief and Interim Measures

7.1 Is an arbitral tribunal in your jurisdiction permitted
to award preliminary or interim relief? If so, what types

of relief? Must an arbitral tribunal seek the assistance
of a court to do so?

Unless otherwise agreed by the parties, an arbitral tribunal may,
upon the request of a party and after hearing the other party,
order interim or protective measures. Such measures may only
be ordered if the enforcement of a claim would otherwise be
frustrated or materially hampered, or there would be a danger of
irreparable damage. Interim or protective measures are only of
a preliminary nature and do not include awards. The issuance
of ex parte measures is explicitly forbidden. Austrian law does
not provide for a numerns clausus of such interim or protective
measures. Thus, arbitral tribunals are also free to issue meas-
ures which are unknown to Austrian law. Arbitral tribunals do
not have to seck the assistance of a court for issuance of prelim-
inary measures.

Interim or protective measures are enforceable by Austrian
courts upon request of a party.

7.2 Is acourt entitled to grant preliminary or interim
relief in proceedings subject to arbitration? In what

circumstances? Can a party’s request to a court for
relief have any effect on the jurisdiction of the arbitration
tribunal?

Pursuant to §585 ACCP, an arbitration agreement does not
deprive a party of its right to request interim relief from the
courts. Upon request by a party before or during arbitration
proceedings, courts are entitled to grant interim measures of
protection even though the parties have entered into an arbitra-
tion agreement. This provision brings the side-by-side power
of granting interim measures of national courts and arbitrators.
However, the principle that no legal action can be instituted
twice for the same cause of action must be considered.

Preliminary measures, either granted by arbitrators or
courts, shall not prejudice the final outcome of the arbitration
proceedings.

7.3 In practice, what is the approach of the national

courts to requests for interim relief by parties to
arbitration agreements?

Austrian courts have repeatedly granted interim measures
related to arbitration.
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7.4 Under what circumstances will a national court of

your jurisdiction issue an anti-suit injunction in aid of an
arbitration?

Austrian law does not provide for anti-suit injunctions either by
an arbitral tribunal or by a domestic court.

7.5 Does the law of your jurisdiction allow for the

national court and/or arbitral tribunal to order security
for costs?

Austrian law allows for the national court to order security
for costs, whereby in certain cases national courts are obliged
to order security for costs. Austrian arbitration law does not
explicitly provide for the right or duty of arbitral tribunals to
order security for costs. In practice, it is common that the arbi-
tral tribunal may require any party to provide appropriate secu-
rity in connection with an interim or protective measure, as well
as with an award.

7.6 What is the approach of national courts to the
enforcement of preliminary relief and interim measures

ordered by arbitral tribunals in your jurisdiction and in
other jurisdictions?

Pursuant to {593 ACCP, Austrian courts (i.e. the District Court),
upon application of a party, shall enforce interim measures
ordered by arbitral tribunals. This applies to interim or protec-
tive measures of arbitral tribunals having their seat in Austria, as
well as to measures of tribunals not having their seat in Austria
or where their seat is not yet determined.

Austrian law leaves no discretion to Austrian courts whether
to enforce interim or protective measures ordered by an arbi-
tral tribunal. However, Austrian courts shall refuse to enforce
a measure ordered by arbitral tribunals having their seat in
Austria if the measure suffers from a defect that would consti-
tute grounds for setting aside an arbitral award. They shall also
refuse to enforce measures ordered by an arbitral tribunal not
having its seat in Austria if the measure suffers from a defect
that would constitute grounds for refusal of recognition and
enforcement. If the measure provides for means of protection
unknown in Austrian law, the court may, upon application of
a party and after hearing the opponent, execute the means of
protection under Austrian law which comes closest to the means
ordered by the arbitral tribunal. The court may also formulate
the measure ordered by the arbitral tribunal differently in order
to safeguard the realisation of its purpose.

Austrian courts shall revoke interim or protective measures if
the term of the measure set by the arbitral tribunal has expired
or the arbitral tribunal has limited the scope or set aside the
interim or protective measure.

8 Evidentiary Matters

8.1 What rules of evidence (if any) apply to arbitral

proceedings in your jurisdiction?

Unless otherwise agreed by the parties, the arbitral tribunal is
free to determine the rules of evidence. Pursuant to {599 ACCP,
the arbitral tribunal has the power to decide on the admissibility
of evidence, to take such evidence and to determine its rele-
vance, materiality and weight unrestrictedly.
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8.2 What powers does an arbitral tribunal have to order
disclosure/discovery and to require the attendance of
witnesses?

The disclosure of documents and other disclosures are not regu-
lated with regard to arbitration. In general, the parties are free
to agree on a certain disclosure policy. Even without such an
agreement, arbitral tribunals seated in Austria have repeatedly
ordered the production of documents, often relying on what
they consider to be best practice in international arbitration.

8.3 Under what circumstances, if any, can a national

court assist arbitral proceedings by ordering disclosure/
discovery or requiring the attendance of witnesses?

A court may only intervene in matters of disclosure/discovery if
the arbitral tribunal or any party with the approval of the arbi-
tral tribunal requests from the court assistance in the gathering
of evidence. However, the Austrian courts’ authority to order the
production of documents is very limited and cannot be enforced.
Rather, the consequences of a party’s failure to produce the docu-
ments ordered are limited to negative inferences during the eval-
uation of evidence. To the contrary, the attendance of witnesses
may be ordered by national courts and can also be enforced.

8.4 What, if any, laws, regulations or professional rules
apply to the production of written and/or oral witness

testimony? For example, must witnesses be sworn in
before the tribunal and is cross-examination allowed?

Austrian arbitration law does not provide for certain rules deter-
mining the production of written and/or oral witness testimony.
The parties are free to decide upon the procedure. Written and
oral witness testimony, as well as cross-examination of witnesses
or experts at a hearing, is permitted as evidence. Witnesses or
experts cannot be sworn by the arbitral tribunal, but only with
the assistance of a national court. The professional rules for
lawyers admitted to the Austrian Bar require them to refrain
from influencing a witness.

8.5 What is the scope of the privilege rules under
the law of your jurisdiction? For example, do all

communications with outside counsel and/or in-house
counsel attract privilege? In what circumstances is
privilege deemed to have been waived?

Lacking any specific rules, an arbitral tribunal seated in Austria
may consider any documents submitted to it by the parties, irre-
spective of whether such submission was made in violation of a
confidentiality obligation or legal privilege. However, in line with
international practice, wherever an arbitral tribunal orders the
production of documents, legal privileges acknowledged by the
law, such as the attorney-client privilege or the doctor-patient priv-
ilege, must be observed. No privilege protection is granted to
communications between company representatives and their
in-house counsel.

9 Making an Award

9.1 What, if any, are the legal requirements of an
arbitral award? For example, is there any requirement

under the law of your jurisdiction that the award contains
reasons or that the arbitrators sign every page?

Pursuant to §606 ACCP, an award must be made in writing and
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signed by the arbitrators. Unless otherwise agreed by the parties,
the award must be signed by at least the majority of members of
the arbitral tribunal, provided that the obstacle which prevented
the missing signature on the award is noted. The award also
must state the date on which it has been rendered and the seat of
the arbitral tribunal.

The award has to be reasoned, unless the parties have agreed
otherwise. The reference to the parties’ respective agreement
will suffice only in the case of an award on agreed terms.

9.2 What powers (if any) do arbitral tribunals have to

clarify, correct or amend an arbitral award?

Pursuant to §610 ACCP, the arbitral tribunal may, upon request
by either party: (i) correct in the award any errors in computa-
tion, any clerical, typographical or errors of similar nature; (i)
explain certain parts of the award; or (iii) render an amended
award as to claims asserted in the arbitral proceedings but not
disposed of in the award. Arithmetic and spelling mistakes in
terms of (i) above may also be corrected by the arbitral tribunal
on its own initiative.

The arbitral tribunal shall decide upon the correction within
four weeks and upon an amendment within eight weeks. The
other party shall be served with the request to clarify, correct or
amend the arbitral award and shall be heard before the arbitral
tribunal decides upon such request. The correction (or clarifi-
cation or amendment) of the arbitral award constitutes a part of
the (original) arbitral award.

10 Challenge of an Award

10.1 On what bases, if any, are parties entitled to

challenge an arbitral award made in your jurisdiction?

Pursuant to §611 ACCP, the arbitral award may only be chal-

lenged based on the following grounds:

1. invalid arbitration agreement;

2. violation of the right to be heard;

3. award is beyond the matter in dispute;

4. violation of Austrian arbitration law by the constitution or
composition of the arbitral tribunal;

5. violation of the fundamental values of the Austrian legal
system by the arbitral procedure (procedural ordre public);

6. fulfilment of requirements for an action for revision;

lack of arbitrability of the matter in dispute; and

8. violation of public policy (substantive ordre public).

The grounds stipulated in numbers 7 and 8 above also have to
be observed ex officio at all stages of court proceedings.

~

10.2 Can parties agree to exclude any basis of challenge

against an arbitral award that would otherwise apply as a
matter of law?

The parties may not waive the right to challenge the arbitral
award or any challenge grounds in advance. The grounds stip-
ulated in numbers 7 and 8 in question 10.1 above cannot be
excluded by an agreement between the parties at all as they
concern the public interest.

10.3 Can parties agree to expand the scope of appeal
of an arbitral award beyond the grounds available in

relevant national laws?

The challenge to set aside an arbitral award is the only recourse
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against an arbitral award. The list of grounds for the challenge
is exhaustive. The parties may not expand the scope of appeal
beyond the Austrian national courts.

10.4 What is the procedure for appealing an arbitral

award in your jurisdiction?

The action for setting aside an arbitral award must be filed with
the Austrian Supreme Court as the first and also last instance.
The Supreme Court, however, has to apply the same procedural
rules as a court of first instance when deciding upon an action
for setting aside an award.

11 Enforcement of an Award

11.1 Has your jurisdiction signed and/or ratified the New
York Convention on the Recognition and Enforcement

of Foreign Arbitral Awards? Has it entered any
reservations? What is the relevant national legislation?

Austria ratified the NYC on 2 May 1961, and the Convention
entered into force on 31 July 1961. No reservations are currently
in place since the initial reservation under Article I(3) of the
NYC was withdrawn on 25 February 1988. §614 (2) ACCP
explicitly refers to the NYC.

11.2 Has your jurisdiction signed and/or ratified any
regional Conventions concerning the recognition and

enforcement of arbitral awards?

Apart from the NYC, Austria has ratified the following multilat-
eral conventions concerning arbitration: (i) the Geneva Protocol
on Arbitration Clauses of 1923; (ii) the Geneva Convention on
the Execution of Foreign Arbitral Awards of 1927; and (iii) the
European Convention on International Commercial Arbitration
of 1961. In addition, Austria has entered into several bilateral
agreements concerning the recognition and enforcement of
arbitral awards.

11.3 What is the approach of the national courts in your
jurisdiction towards the recognition and enforcement of

arbitration awards in practice? What steps are parties
required to take?

In general, Austrian national courts have a positive approach
towards the recognition and enforcement of domestic or foreign
arbitral awards. In particular, they do not review the merits of
the arbitral tribunal decision.

The recognition and enforcement of arbitral awards is
governed by the Austrian Enforcement Act (“Exekutionsordnung”).
However, where applicable, the NYC overrides most of the
domestic provisions. Austrian courts consistently apply the
NYC with due consideration of its international character, recog-
nising the need for a unified instrument of recognition and
enforcement.

The first step to be taken by a party intending to enforce an
award is to apply for declaration of enforcement (“exequatur’).
The applicant must provide the court with the original or a duly
certified copy of the award and the arbitration agreement. After
the declaration of the enforcement has been granted, the party
may apply for enforcement authorisation which will lead to the
execution of enforcement.
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11.4 What is the effect of an arbitration award in terms
of res judicata in your jurisdiction? Does the fact that

certain issues have been finally determined by an arbitral
tribunal preclude those issues from being re-heard in a
national court and, if so, in what circumstances?

An arbitral award has the effect of a legally binding judgment
between the parties. The arbitral award’s finality and enforcea-
bility do not differ from those of binding judgments of national
courts. As a result, any issues finally determined by an arbitral
tribunal are to be considered res judicata.

11.5 What is the standard for refusing enforcement of

an arbitral award on the grounds of public policy?

Refusing enforcement of foreign arbitral awards violating public
policy (ordre public) is primarily governed by the NYC. The
standard for refusing enforcement of a foreign arbitral award
refers to fundamental principles of the Austrian jurisdiction,
c.g. the mandatory fundamental principles of the constitution
or criminal law. Pursuant to several court decisions, this public
policy standard is defined very narrowly.

In practice, objections to enforcement based on this ground
are fairly common, but very rarely successful.

12 Confidentiality

12.1 Are arbitral proceedings sited in your jurisdiction
confidential? In what circumstances, if any, are

proceedings not protected by confidentiality? What, if
any, law governs confidentiality?

Austrian law does not provide for the confidentiality of arbitral
proceedings sited in Austria. In practice, arbitration proceed-
ings are mostly kept confidential. It is generally accepted that
arbitrators have to keep the arbitration proceedings confi-
dential. The arbitration rules agreed upon by the parties may
contain provisions relating to confidentiality.

It is advisable to expressly agree on confidentiality as a part of
the document when concluding an arbitration agreement.

12.2 Can information disclosed in arbitral proceedings

be referred to and/or relied on in subsequent
proceedings?

Unless the parties have agreed otherwise, information disclosed
in arbitral proceedings can be referred to and/or relied on in
subsequent proceedings. In the context of challenge proceed-
ings to set aside an arbitral award, the public may be excluded
from the oral hearings upon request of a party.

13 Remedies / Interests / Costs

13.1 Are there limits on the types of remedies (including

damages) that are available in arbitration (e.g., punitive
damages)?

Austrian arbitration law does not determine limits on the types
of remedies available. However, ordre public has to be considered.
Austrian law does not know punitive damages. While there is
no applicable case law, in literature it is argued that the concept
of punitive damages could violate Austrian public policy.
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13.2 What, if any, interest is available, and how is the

rate of interest determined?

Under Austrian law, interest is a matter of substantive law. Pursuant
to the Austrian Civil Code, the interest rate is determined with a
basic percentage of 4% per annum; and, pursuant to the Austrian
Commercial Code, in case of disputes between non-consumers,
with 9.2% per annum above the base interest rate. The base interest
rate is determined by the Austrian National Bank.

13.3 Are parties entitled to recover fees and/or costs
and, if so, on what basis? What is the general practice

with regard to shifting fees and costs between the
parties?

Pursuant to §609(1) ACCP, the arbitral tribunal is legally
requested to decide on the duty to reimburse the costs of the
proceedings upon termination of the arbitration proceedings,
unless otherwise agreed by the parties. The arbitral tribunal has
wide discretion in taking into account all the circumstances of
the case, in particular the outcome of the proceedings. The arbi-
tral tribunal shall decide on reimbursement only upon request by
cither party if the proceedings are terminated by entering into
a settlement.

There is no general practice. The reimbursement of fees and/
or costs is decided in each case depending on the individual
circumstances.

13.4 Is an award subject to tax? If so, in what
circumstances and on what basis?

An arbitral award is not subject to tax. The Austrian Stamp
Duty Act provides for stamp duties on out-of-court settlements
recorded in writing. If arbitration proceedings are terminated by
entering into a settlement, stamp duty may be imposed pursuant
to the Austrian Stamp Duty Act. The stamp duty amounts to
1% of the settlement amount.

13.5 Are there any restrictions on third parties,
including lawyers, funding claims under the law of your

jurisdiction? Are contingency fees legal under the law of
your jurisdiction? Are there any “professional” funders
active in the market, either for litigation or arbitration?

Pursuant to Austrian substantive law, contingency fees violate
the so-called forbidden pactum de quota litis and are considered
invalid/void. The rules of professional conduct for lawyers
expressly forbid contingency fees.

Professional funders are active in the Austrian market.
However, for the time being they are mainly active in court
litigation.

14 Investor-State Arbitrations

14.1 Has your jurisdiction signed and ratified the
Washington Convention on the Settlement of Investment

Disputes Between States and Nationals of Other States
(1965) (otherwise known as “ICSID")?

Austria signed the Washington Convention on 17 May 1966, and
the Convention entered into force on 24 June 1971.

International Arbitration 2021

© Published and reproduced with kind permission by Global Legal Group Ltd, London




14.2 How many Bilateral Investment Treaties (“BITs")
or other multi-party investment treaties (such as the
Energy Charter Treaty) is your jurisdiction party to?

Austria is party to more than 50 BITs, to several multilateral
investment treaties and to the Energy Charter Treaty. Many of
Austria’s BITs provide for dispute settlement under the auspices
of ICSID.

14.3 Does your jurisdiction have any noteworthy
language that it uses in its investment treaties (for
example, in relation to “most favoured nation” or
exhaustion of local remedies provisions)? If so, what is
the intended significance of that language?

Austria has a model BIT which aims at providing a high degree of
protection to investors, not only incorporating all typical substan-
tive standards, but also providing for a choice of dispute reso-
lution under the auspices of either ICSID or the International
Chamber of Commerce (“ICC”), or under the UNCITRAL
Arbitration Rules. The model BIT addresses, in particular, the
issue of transparency in investor-state dispute settlement.

14.4 What is the approach of the national courts in
your jurisdiction towards the defence of state immunity
regarding jurisdiction and execution?

A state that has entered into an arbitration agreement and,
thus, has agreed to arbitration proceedings, is recognised under
Austrian law to have waived the immunity defence. The state is
then also deemed to have agreed to potential court proceedings
relating to such arbitration. The state’s commercial assets are
subject to enforcement of arbitral awards.

15 General

15.1 Are there noteworthy trends or current issues
affecting the use of arbitration in your jurisdiction (such

as pending or proposed legislation)? Are there any
trends regarding the types of dispute commonly being
referred to arbitration?

On 1 January 2018, the new Arbitration and Mediation Rules of
the Vienna International Arbitral Centre (“VIAC”, Vienna Rules
2018) entered into force. VIAC has also revised and amended
its Model Arbitration Clause and the Model Mediation Clauses.
VIAC now also administers purely domestic cases in addition to
the international cases that have been handled so far. All new
proceedings will be administered electronically via an electronic
case management system. Further, under certain circumstances,
respondents now have the possibility to request security for costs.
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15.2 What, if any, recent steps have institutions in your

jurisdiction taken to address current issues in arbitration
(such as time and costs)?

In order to address the current time and costs issues, the Vienna
Rules 2018 explicitly specify that arbitrators and parties, as well
as their representatives, shall conduct the proceedings in an effi-
cient and cost-effective manner. Non-compliance with these
rules may be taken into consideration when determining the arbi-
trators’ fees. Further, when determining the arbitrators’ fees, the
VIAC Secretary General now has more flexibility to increase the
fees by a maximum total of 40% depending on the circumstances
of the case or, conversely, to decrease the fees where appropriate.
Finally, the fee schedules have also been revised.

In addition, in 2021 VIAC launched the VIAC Portal, an
online case management platform to further increase efficiency
in VIAC cases and to address participants’ need for data secu-
rity, confidentiality and privacy.

15.3 What is the approach of the national courts in
your jurisdiction towards the conduct of remote or
virtual arbitration hearings as an effective substitute

to in-person arbitration hearings? How (if at all) has
that approach evolved since the onset of the COVID-19
pandemic?

As a result of the COVID-19 pandemic, ICC and VIAC
published a Guidance Note and a Checklist on how to conduct
oral hearings in COVID-19 times.

The national courts take a positive approach towards the
conduct of virtual arbitration hearings. The actual use of video-
conferencing systems has significantly increased since the onset
of the COVID-19 pandemic. This is true not only for arbitra-
tion hearings, but also for oral hearings before state courts.

In its decision of 23 July 2020, the Austrian Supreme Court
(docket no. 18 ONc 3/20s) ruled that the arbitral tribunal’s
ruling to conduct a virtual hearing despite one party’s objec-
tion does not violate Article 6 of the European Convention on
Human Rights. According to the Austrian Supreme Court, the
use of videoconferencing systems during a pandemic saves time
and costs, and thus promotes enforcement of the law without
violating the principles of a fair trial.
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Weber & Co. is one of the leading Austrian law firms. Its lawyers are highly

specialised and committed to the highest standards of legal service and

proficiency. Weber & Co. offers legal services to companies, entrepreneurs,

governments and individuals in all areas relevant to businesses, with a

focus on arbitration & litigation, corporate, M&A and banking & finance.

The arbitration department is headed by Stefan Weber and Katharina

Kitzberger, who both sit as arbitrators and have extensive experience in W E B E R & C Oo
representing parties in arbitral proceedings, in particular under VIAC, ICC,
UNCITRAL and DIS rules. Services include drafting of arbitration agree-
ments, pre-arbitral negotiations, conduct of proceedings, advocacy at trial
as well as the challenge and enforcement of (foreign) arbitral awards.

The position of Weber & Co. as a leading Austrian law firm has been recog-
nised internationally for years.
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